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The plaintiff had no property in the state other than bonds and notes deposited 
with a trust company, and confined its operations to the collection and distri- 
bution to its stockholders of income from stock and the obligations of other 
foreign corporations. Held, that the tax was not collectable, since the corpora- 
tion's activities did not constitute either "doing business" or "employing capital" 
in the state. People ex ret. Manila Electric Ry. & Lighting Corporation v. 
Knapp (1920) 229 N. Y. 502, 128 N. E. 892. 

What constitutes "doing business" for tax purposes seems not susceptible of 
any general definition that is not so general as to be of no practical use. The 
present decision holds that "doing business" implies that the foreign corporation's 
activities are of a kind which the state might prevent, the doing of which, 
therefore, is a privilege requiring governmental control and protection for 
which taxation is compensation. The federal test is whether the corporation 
is active and is maintaining its organization for the purpose of continued efforts 
in the pursuit of profit and gain, and such activities as are essential to those 
purposes. Von Baumbach v. Sargent Land Co. (1916) 242 U. S. 503, 37 Sup. Ct. 
201. The changing circumstances incident to an almost endless amount of liti- 
gation on the subject have created a vast number of subsidiary rules, varying 
according to the character of the applicable statutes and their interpretation by 
the courts. See Haring, Corporate Interstate Commerce Business (1917) 671, 
appendix; (1916) 14 Mich. L. Rev. 588. But the underlying question in each 
case is whether the business implies corporate continuity of conduct, as might 
be evidenced by any of the acts which some of the courts have seized upon as 
criteria. Pa. Collieries Co. v. McKeever (1905) 183 N. Y. 98, 75 N. E. 935. 
See Beale, Foreign Corporations (1904) sees. 201-210 (classification of operative 
acts and collection of cases). Continuity, however, would be immaterial if the 
acts done were not "business" in themselves. Natural Carbon Paint Co. v. 
Fred. Bredcl Co. (1911, C. C. A. 7th) 193 Fed. 897 (mere holding of property). 
The test applied in the instant case does not seem as satisfactory or useful as that 
of continuity, which in the last analysis becomes a question of fact for the jury. 

Torts — Injury Aggravated by Physician — Subrogation of First Tort-Fea- 
sor to Injured Person's Rights — Parties.— A fracture of the plaintiff's wrist, 
caused by the alleged negligence of the defendant electric light company, was 
treated so unskillfully by one Rumph, a physician, that the plaintiff's arm became 
paralyzed. A statute provided that where a defendant would have a cause of 
action over against a third person for the amount of the recovery against him, 
on a contention closely related to the subject of the original action, the court, 
in its discretion, might make such third person a party defendant. The company 
in a cross complaint asked that Rumph be made a party defendant, and that it 
recover of him such damages as were in excess of those which have fol- 
lowed had the plaintiff's injury been treated with ordinary skill. Rumph 
demurred to the cross complaint. Held, that the demurrer should be overruled, 
and that the action of the court in bringing Rumph in as a party, could not be 
reviewed on demurrer. Fisher v. Milwaukee Elcc. Ry. & Light Co. (1920 Wis ) 
180 N. W. 269. 

It is generally held that unskillful treatment of an injury does not break 
the chain of legal causation so as to bar a recovery against the original tort- 
feasor unless the injured party was negligent in selecting a physician. Fields v. 
Mankato Elec. Traction Co. (1911) 116 Minn. 218, 133 N. W. 577; Hunt v. Boston 
Terminal Co. (1912) 212 Mass. 99, 98 N. E. 786; see 48 L. R. A. (n. s.) 116, 
note. Ordinarily, any person liable for, and who has paid for a loss or injury 
caused by another, is subrogated to the rights of the injured party against that 
other person. Texas & P. Ry. v. Eastin (1907) 100 Tex. 556, 102 S. W. 105; 
Holmes v. Balcom (1892) 84 Me. 226, 24 Atl. 821. However, it has been said 
that a wrongdoer cannot invoke the doctrine, and that the right is never granted 
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as a reward for negligence. See Padgett v. Young County (1918, Tex. Civ. App.) 
204 S. W. 1046, 1054; Rowley v. Towsley (1884) 53 Mich. 329, 339, 19 N. W. 20, 
25; Ft. Dodge Bldg. & Loan Ass'n. v. Scott (1892) 86 Iowa, 431, 434, 53 N. W. 
283, 284. But there would seem to be no public policy against permitting a 
merely negligent defendant to invoke the doctrine as to a particular part of a 
loss, for which he is very little at fault, against one in whose favor there are no 
equities, and who is greatly at fault. Cf. Texas & P. Ry. v. Eastin, supra; 
see tit. Quasi-Contracts, supra.. In the absence of statute, subrogation is not 
allowed to an employer who pays an employee workmen's compensation for an 
injury due to a third person's fault, but this is on the theory that money so paid 
is not compensation or indemnity for the injury. See (1918) 27 Yale Law 
Journal, 708; (1918) 18 Col. L. Rev. 598. Without such a statute as in the 
instant case, actual payment to the injured party is necessary for subrogation. 
Aetna Life Ins. Co. V. Middleport (1888) 124 U. S. 534, 8 Sup. Ct. 625; Mus- 
gravc v. Dickinson (1896) 172 Pa. 629, 33 Atl. 705. Generally, a defendant can 
only bind a party against whom he will have a remedy over, when he is compelled 
to defend no misfeasance of his own, and has called on such other person to 
defend the action against him. Lord & Taylor v. Yale & Towne Mfg. Co. 
(1920) 23a N. Y. 132, 129 N. E. 346; Consolidated Machine Co. v. Bradley 
(1898) 171 Mass. 127, 133, 50 N. E. 464, 467. Even though the statute in the 
instant case, by its own language, calls for a liberal construction "in order that 
as far as possible, closely related questions may be settled in one action," an 
interpretation rendering the words, "for the amount of the recovery against 
him," of no force, may be questioned. Even if we assume that the statute 
did confer the power, it would seem that the exercise of the court's discretion 
in bringing in such a party as the physician here, was unwise, because the plain- 
tiff might lose the physician's co-operation in his professional capacity, since 
under the circumstances he would try to keep down the amount of her recovery. 



